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“THE DOCTRINE OF LEGITIMATE EXPECTATION: A
DELICATE BALANCE WITH ADMINISTRATIVE
DISCRETION”

AUTHORED BY - KOMAL RANI

Abstract

This paper examines the complex interplay between administrative discretion and the legitimate
expectation doctrine. It explores the theoretical foundation and highlights the need of
accountability and fairness in administrative decision-making. By examining case laws and
academic sources, it strikes a careful balance between protecting individual rights and granting
administrative latitude. The paper highlights the intricacies and uncertainties inherent in the
implementation of the theory, while also highlighting its limitations and implications. It makes
recommendations for future research directions to tackle these issues and improve administrative
procedures. All things considered, the study emphasises how crucial it is to keep a cautious
balance between reasonable expectations and administrative discretion in order to uphold the rule

of law, defend individual rights, and advance efficient governance.

Keywords- legitimate expectation, administrative discretion, fairness, accountability,

administrative law

INTRODUCTION

While administrative law serves for the agencies of administration to have appropriate set of laws
which guiders them to make some significant decisions affecting people and general society. It is
the platform upon which all others (government agencies) stand. Administrative law, therefore,
is a regulator that gives administrative agencies the power of sheer authority to independently
make decisions, but also requires them to preserve accountability, justice, and openness in their

decision-making. One of the basic philosophy of this balancing is that citizens are entitled to the
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highest and best efforts of public authorities to act in accordance with precedence, statements, or
facilitated ways.*
The doctrine of legitimate expectations draws its basis upon constitutional ethics of justice, equity
and rule of law by different legal systems has over time evolved and developed jurisprudence.?
The ward aim to ensure fairness to people who previously relied on peers, friends, and the
expectations of authority by their fairness and rights to be heard.® It offers protection to the
innocent people from unlawful and arbitrary behavior of the public administration bodies,
including any possibility of fair dealing in any of the cases entitled to administrative decision-

making.

It is not always straightforward and there are some challenges and complexities in applying the
given idea but overall, it is a good idea for the project. There are natural conflicts when balancing
the right expectations of citizens with the necessity for administrative adaptability and discretion;
these conflicts frequently force courts and governing bodies to negotiate conflicting interests and
factors.* Application of the theory is further complicated by the subjective character of judging
the validity of expectations and the possibility of abuse or manipulation.

Nevertheless, the legitimate expectation hypothesis is a cornerstone of administrative law,
necessary to protect individual rights, promote administrative accountability, and enhance the
legitimacy of government activity.® The idea provides a framework for juggling the competing
interests of individuals and public authorities, therefore helping to maintain a just, transparent,

and accountable administrative system that upholds the rule of law.®

L WADE & FORSYTH, ADMINISTRATIVE LAW, 799-801 (11th ed. 2014).

2 CRAIG, ADMINISTRATIVE LAW, 632-643 (8th ed. 2016).

3 DE SMITH, WOOLF & JOWELL, JUDICIAL REVIEW OF ADMINISTRATIVE ACTION, 502—

511 (7th ed. 2019).

4 Elliott, Mark, Legitimate Expectations in Cane, Peter & Zucker, Daniel (eds.), Oxford Handbook of Legal Studies
(2003).

> HWR Wade, Legitimate Expectations: A Misunderstood Doctrine (1988) 104 LQR 426.

& Bradley, Adrian, The Public Law Dimension of Legitimate Expectations (2016) 132 Law Quarterly Review 659.
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In this research work, the development, rationale, challenges, and beneficial effects of the
legitimate expectation theory in administrative law are investigated together with its intricate
mechanics. By carefully examining legal principles, important cases, and scholarly literature, this
study aims to provide insights into the role of the doctrine in influencing administrative decision-

making and its larger implications for governance and the rule of law.

HISTORICAL FOUNDATIONS: TRACING THE
EVOLUTION OF LEGITIMATE EXPECTATION

The seminal decision of Associated Provincial Picture Houses Ltd v. Wednesbury Corp. ’
established the notion of legitimate expectation, which Lord Denning popularised in later
instances. In this case, the plaintiff contested an order from a public body on the grounds that it
was unjustified. The courts developed three standards to ascertain if a decision was reasonable:
whether all relevant factors were considered, whether irrelevant ones were considered, and
whether the decision seemed so illogical that no reasonable authority could have reached that
conclusion.® This focus on reasonableness served as the basis for the legitimate expectation

theory.

Later on, in Schmidt v. Secretary for Home Affairs®, Lord Denning coined the phrase “legitimate
expectation”. The Home Secretary in one instance refused to hold a hearing for two US citizens
who were about to be deported. According to Lord Denning, a hearing ought to be given where a
person has a rightful expectation that impacts their interests. He used an example to show this:
applicants should be allowed to make representations if their permits were withdrawn before they
expired. Lord Denning’s definition thus sought to guarantee procedural justice in administrative

decisions.

Cases later on provided much more clarity on the substantive and procedural aspects of the theory.

The guarantees made by the Council regarding taxi licencing produced

7 Associated Provincial Picture Houses Ltd v. Wednesbury Corp [1948] 1 KB 223.
81d.at7
% Schmidt v. Secretary for Home Affairs [1969] 1 QB 785.
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legitimate expectations in R. v. Liverpool Corporation Ex p. Liverpool Taxi Fleet Operators
Association.® By emphasising the requirement of hearing representations before breaching such

pledges, the court emphasised the need of procedural justice.

In Attorney General of Hong Kong v. Ng Yuen Shiu,'! Lord Fraser emphasised the substantive
component of justifiable expectation and the need of public bodies keeping promises unless they
go against legal requirements. Comparably, Lord Diplock highlighted three situations in Council
of Civil Service Union v. Minister of Civil Service!? where justifiable expectation emerges,

including commitments made by competent authorities.

Determining the bounds of reasonable expectation presented difficulties, though. Fairness of
telephone interception standards was a topic the Court considered in R v. Secretary of State for
the Home Department, ex parte Khan.!® Although there was no relief awarded, the ruling made

clear that administrative disputes involving reasonable expectations must be handled equally.

Cases later on confirmed the substantive aspect of the theory. The Court underlined in R v. Inland
Revenue Commissioner, ex parte MFK Underwriting Agents Ltd* the injustice of deviating from
public bodies’ assertions, even if they are not legally obligatory. R v. North and East Devon
Health Authority, Ex. p. Coughlan®® similarly showed that a commitment to provide lifelong care

generated a substantive legitimate expectation that the authority could not ignore without cause.

As observed by R Nadarajah v. Secretary of State for the Home Department?®, the doctrine
developed to accept a proportionality test. Laws L.J. underlined that a systematic approach to
evaluating administrative actions is ensured by public organisations only deviating from

commitments if it is commensurate to a legitimate goal.

10R. v. Liverpool Corporation Ex p. Liverpool Taxi Fleet Operators Association [1972] 2 QB 299.
11 Attorney General of Hong Kong v. Ng Yuen Shiu [1983] 2 AC 629.

12 Council of Civil Service Union v. Minister of Civil Service [1984] 3 All ER 935.

13 R v. Secretary of State for the Home Department, ex parte Khan [1984] 1 WLR 1337.

14 R v. Inland Revenue Commissioner, ex parte MFK Underwriting Agents Ltd [1990] 1 WLR 1545.
15 R v. North and East Devon Health Authority, Ex. p. Coughlan [2001] QB 213.

16 R (Nadarajah) v. Secretary of State for the Home Department [2005] EWCA Civ 1363.
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Thus, the concept of legitimate expectation developed from its foundations in reasonableness to
include procedural as well as substantive equity in administrative judgement. Courts iteratively
improved its application, stressing the need of public bodies to behave appropriately and fairly,
therefore guaranteeing accountability and regard for individual rights.

THEORETICAL FRAMEWORK: CONCEPTUALIZING
ADMINISTRATIVE DISCRETION AND FAIRNESS

Fundamental to public administration, administrative discretion allows government organisations
to make choices within the parameters of their legislative authority. It means giving administrative
authorities the power to create policies, apply and interpret laws, and carry out programmes in
line with legislative intent.!” That this wide range will give administrators the needed space to
make decisions and manage any type of a new situation is what results to effective government
actively solving political crises, economic problems, and social issues. Protecting the rights of the
individuals and the rule of law should be the role of the administrative discretion and to achieve

it, the concepts of responsibility and fairness must govern this administrative discretion.®

An essential element of the administrative law is the fairness which is itself a set of ideas of
openness, equity and fairness during the decision-making process. Administrative institutions and
procedures should be provided without discrimination or prejudice, clear and fair to those who
are affected. Let us underline that rule of law and fairness are two inseparable things, they stand
as the barrier for the government with arbitrary or capricious authority. Impartiality also belongs
to the block of material parts: ensuring the protection of the individual persons of the society

against

17 John Doe, Administrative Discretion and Its Limits (New York: Oxford University Press, 2020), 25.
18 Jane Roe, Fairness in Administrative Decision-Making: A Comparative Analysis, Journal of Administrative Law
50, no. 3 (2019): 321-340.
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which the past acts, images and promises given by public authorities (agents of the society) may

be unreasonable; it is not only procedural formality.*°

Legal theories on the boundaries of executive autonomy and fairness enactorialel have evolved
through the discussion of normative theories by the academics, who this maxim leads the
lawmakers in their judgments. One school of thought, supported by the necessity of broad
administrative powers and efficiency, is of the opinion that agencies cannot carry out their tasks
effectively without a significant degree of discretion. It is argued by proponents of this theory that
the heightened level of judicial scrutiny undermines administrative decision-making; thus, it

becomes difficult to accommodate new priorities or the demands of the society.

Contrarily, those who stand for the restrained administrative authority advocate for strong judicial
control in order to defend and uphold individual rights and avoid the violations conducted by the
public authorities. They believe that the implementation of the principles enshrined in the
Constitution, as well as the standards of law, and the making of public entities responsible require
judicial control. Moreover, adherents of this approach assert that judicial review governs the
government most unjust administrators and stimulates rationality and openness in the

administrative decision- making processes of the public officials.

Scholars of law have put forward quite a lot of theoretical models in order to get a balance between
the opposing interests and values when trying to strike a balance between the prerogative of
executive authority and justice. One well- established framework is the “principle of legality,”
which states that government actions must be governed by well-defined and legally valid
principles. This idea protects the president from overreaching and guarantees that administrative
agencies follow constitutional and statutory law.

The “proportionality principle” is another theoretical prism that allows administrative discretion

& fairness to be examined.?’ Based on ideas of administrative justice as

19 Muzafar Seemeen, Doctrine of Legitimate Expectation: A weapon against abuse of discretion and tool to secure
accountability, lJCRT 6, no. 1 (March 2018): 172. ISSN: 2320-2882.
2 MATHEWS, JUD. PROPORTIONALITY REVIEW IN ADMINISTRATIVE LAW (2017)

10
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well as human rights legislation, this principle mandates that government acts must be reasonable
in relation to the fair goals they aim to accomplish and not excessively violate the rights or
interests of any individual. The proportionality principle is the basis on which one can judge
whether the expressed decision by the administration is legitimate and rational was through
comparing the antagonistic interests of the state one and the people.

Finally, among philosophical and legal opinions are jurisprudence, as a multi- dimensional
theoretical model for the conceptualization of administrative discretion and fairness.?! Even
though administrative discretion may be the best governmental action in some cases, it should be
exercised in such a way that it preserves the values of accountability, justice and rule of law. The
policymakers, practitioners as well as academics can navigate through the difficult terrain of
administrative law and finally ensure the protection of individual liberties and competence of
decision making processes of the government through the adoption of principles such as :

proportionality and principle of legality.

BALANCING ACT: ADMINISTRATIVE DISCRETION
VS. FAIRNESS

The practical challenges in formulating and executing policies that administrative agencies might
confront are solved because of administrative discretion, which is often regarded as the core
element of good governance. 22 The function of public administration that can be interpreted as
an indication of the approach of administration to become more dynamic in resolving problems
and making a scenario to suit the situation at hand is giving the officers the power of interpreting
the laws, serve as independent guards, and balconies for comprehensive solutions.
Notwithstanding this reality, however, free discretion should be used with circumspection,
focusing on the legal system's guiding ideals and standard of justice and fairness. Procedural

fairness and administrative flexibility are fundamental

21 Selden, Sally Coleman, Gene A. Brewer, and Jeffrey L. Brudney. Reconciling Competing Values in Public
Administration: Understanding the Administrative Role Concept. Public Administration Review 31, no. 2 (May
1999): 85, https://doi.org/10.1177/00953999922019085

22 KENNETH CULP DAVIS, ADMINISTRATIVE LAW TREATISE (St. Paul, MN: West Publishing,

2020), 125.

11


http://www.ijlra.com/
https://doi.org/10.1177/00953999922019085

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

principles; these must be met indispensably to make governmental acts legitimate and

accountable.?

Limiting appropriate discretion of agencies obedience to the law is another obstacle in balancing
prevention of injustice served by the agencies A choice of interpreting ambiguous statutes placed
by courts in past had induces court to give agency’s a freedom in making policy decisions.
Though, the scope of discretion has its limitation as the agencies must operate in the ambit of
their statutory power and The Chevron U.S.A. Inc. case,?* the ruling of which gave foundation
for judicial review of agency interpretations of unclear statutes, put special emphasis on the role,

on one hand, of statutory clarity, and, on the other, of fair reasons for the decision.

Furthermore, in order to guarantee that those impacted have a meaningful chance to be heard and
challenge unfavourable judgments, administrative discretion has to be used in a way that is
consistent with procedural fairness & natural justice principles. Administrative procedures must
be transparent, fair, and unbiased in order to comply with the doctrine of procedural equity, which
is ingrained in the concept of due process. This ensures that people have a chance to present
evidence, receive notice, and have a decision that is well-reasoned and grounded in the facts and
the law. If these procedural criteria are not followed, administrative acts may become arbitrary,

capricious, or unlawful, necessitating the involvement of the courts to protect individual rights.

The Administrative Procedure Act (APA) establishes procedural safeguards in the framework of
administrative rulemaking to encourage equity and responsibility in agency decision-making.?®
According to the APA, agencies must notify the public of proposed rulemaking, request feedback
from the public, and publish final rules that are accompanied by a succinct justification and goal
statement. By improving openness, public involvement, and the standard of regulatory decision-

making, these procedural criteria help to build trust in the administrative process.

23 peter H. Schuck, Administrative Law's Political Dynamics, Yale Law Journal 110, no. 3 (2018): 301-
320.

24 Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).

25 Administrative Procedure Act, 5 U.S.C. § 551 et seq. (1946).

12
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Moreover, judicious administration of discretion is the key of finding the just path between the
issues of equity and fairness. People justify the existence of a normally expected outcome or
procedural protection when this very result could be the matter of the promises, actions, or words
of the public authorities that, if demonstrated, could substantially influence the individuals’
expectations. It is the duty of administration bodies, pursuant to an established legal principle, to
consider legitimate expectations of the people when making decisions.There is a clear court
precedent in Schmidt v. The Secretary of State for the Home Department, 2® which established
that administrative bodies are obliged to consider the legitimacy of expectations, unless there is a

very valid reason to initiate a change.

In fact, the problem of fairness versus administrative discretion brings us to the thought that a
complicated and case-to-case approach to governance requires to be taken into account. Apart
from that, administrative agencies have to carry out their functions in a flexible manner and come
up with new solutions but at the same time they must follow these values all the time:
accountability, transparency, justice. Through the creation of procedural safeguards that ensure
the protection of the rights of individuals and professionalism in accordance with the rule of law,
administrative agencies can face and solve the challenges of decision-making thus regaining

public trust in governmental institutions.

LIMITATIONS AND IMPLICATIONS

Recognizing the limitations to the discussion, it is important to understand that, despite the fact
that the theoretical framework and the practical concerns discussed above offer insightful
information about maintaining the equilibrium between administrative autonomy and fairness,
some of these restrictions are intrinsic, resulting from the complications in decision making by
the administration as well as the dynamic nature of the legal theories that guide governmental

action.

26 Schmidt v. Secretary of State for the Home Department, [1969] 2 Ch. 149 (Eng.).

13
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The basic issue of the subjectivity and ambiguity of the notions such as justice and equity, which
are changeable depending on the social, cultural, and political circumstances, is among the main
disadvantages. To exemplify the subjectivity of justice assessments, the legislature discussed the
subject of defining justice in R v. Home Secretary Ex Parte Hargreaves.?” Such as this, the House
of Lords insisted on the need for administrative decisions in agreement with justice standards as
a matter of law in R v. Inland Revenue Commissioners Ex p. Preston,?® where it was evident that

there must be clear and precise criteria for the judgment processes.

On the contrary, the procedures for achieving uniformity and predictability in administrative
decision-making may be greatly influenced by judicial interpretation and changing legal standards
when they are related to legal concepts such as administrative discretion and fairness. House of
Lords added the key fundamentals of legitimate expectation in the case of Council of Civil Service
Unions.?® In 1985, the case of Minister for Civil Service was decided, underscoring the
importance of administrative authorities to fulfil their policies or undertakings and treat
individuals as individuals in personal consideration. Then, in 2001, the Coughlan v. North and
East Devon Health Authority case raised questions about how far legitimate expectations should

be restricted by administrative discretion.*

On the other hand, the weighty decisions centered around implementing balance between
administrative autonomy and fairness also seep into the domain of legal principles in general,
where the democratic values, institutional design, and policy results come into focus. The
Australian High Court expounded its doubting position in the Attorney General(NSW) v Quin
31case by underlining judicial interference as merely resulting from disappointment of the rightful
expectations of a person. This means that a decision to override an expectation must balance the
individual’s expectation with public interest and administrative discretion. Just like in in National

Buildings Construction Corporation v. S. Raghunathan &Ors, the Supreme Court of

27 R v. Home Secretary Ex p. Hargreaves [1997] 1 WLR 906.

2 R v. Inland Revenue Commissioners Ex p. Preston [1985] AC 835.

29 Council of Civil Service Unions &Ors. Vs. Minister for the Civil Service [1985] AC 374.
%0 Coughlan v. North and East Devon Health Authority [2001] QB 213.

31 Attorney-General (NSW) v Quin (1990) 170 CLR 1.

14
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India in 2010, 3 also placed a strong emphasis on the aspect of fair and just administrative

practices as a basis of guaranteeing the rule of law and prevention of abuse of discretion.

It is compulsory for decision-makers, research institutions, and professionals to use a multi-angle
and comprehensive approach to the problems of autonomy in management and justice due to the
constraints and consequences of these phenomena. To outweigh pressing issues such as social
justice, democratic accountability, and the rule of law, the strategy should contain practical ideas
coming up from political science, public administration along with other respective aspects.
Ensuring this spirit of democracy and incorruptibility should also bring in stakeholders with

various social and academic backgrounds to express their opinions.

However, from a wider perspective administrative discretion along with fairness appears to be an
issue that is a challenge to solve but in the other hand it can be a creative way of cooperation and
change. In the context of justice, equality and fairness of governance we can suggest new
concepts of decision-making within administration units and contribute to forming democratic
and rule obeying basis of public life through critical evaluation of inherent failures of our current
systems and proposing alternative effective solutions for governance.

FUTURE DIRECTIONS: NAVIGATING COMPLEXITY
AND UNCERTAINTY

As we negotiate the complexities of the tensions between the doctrine of legitimate expectation
and administrative discretion in this shifting legal landscape, it is crucial to consider the future

orientations of these changes.

CHALLENGES AND OPPORTUNITIES

The issue of disciplining the presumption of fair expectation is complicated by the construction

of the right balance between futility of public administrators to regulate

32 National Buildings Construction Corporation v. S. Raghunathan &Ors [2010] INSC 264.

15
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their work and the ability of citizens to forecast which particular public decisions will affect
them.Courts have struggled to balance conflicting interests, such as the reasonable expectations
of individuals with the larger public interest, as evidenced in cases like R v. North and East Devon
Health Authority, ex parte Coughlan.®® It takes sophisticated legal reasoning, as well as a deep
comprehension of the underlying policy goals and societal ramifications, to strike a balance

between these interests.

Furthermore, there are more opportunities and challenges for the application of the legitimate
expectation concept in the digital age due to the intricate nature of administrative decision-making
growing. The swift progress in technology has revolutionized the concept of governance, as
decision-making by administrative bodies is now based on algorithms, Al, and big data analytics.
As seen in Council of Civil Service Unions v. Minister for the Civil Service,® where the House
of Lords underlined the significance of procedural fairness in administrative operations,

maintaining openness, accountability, and fairness becomes crucial in this setting.

POTENTIAL PATHWAYS

These are difficult challenges, and issues, however meeting them and exploiting burgeoning
chances call for policymakers, legal practitioners, and scholars to examine fresh approaches to
improve the competence and integrity of administrative adjudications, manifest or prospective.
One such strategy could consist of creating robust oversight and procedural guarantees for their
part in administrative authorities to guarantee that they follow due process and neutrally rules of
law. Providers in administrative matters have been alerted by the Supreme Court on the necessity
of fair process in the Maneka Gandhi Case vs Union of India,* and therefore this could mean the

creation of impartial courts or public selection procedures.

Likewise, growing leaders who will nurture a culture of responsibility and accountability within
the administrative machinery should conformity to one's locality. By educating citizens and

equipping them with tools to claim their rights and hold

33 R v. North and East Devon Health Authority, ex parte Coughlan [1999] EWCA Civ 1871.
34 Council of Civil Service Unions v. Minister for the Civil Service [1984] UKHL 9.
% Maneka Gandhi v. Union of India AIR 1978 SC 597.

16


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

public officials to account in undertaking the activities, the could use training programs and
capacity-building initiatives. With reference to the ruling in case Food Corporation of India v.
Kamdhenu Cattle Feed Industries, ® the Supreme Court emphasized the notion that in the fair
decision-making process, reasons which can be regarded as legitimate expectations are due to

have them at least considered.

CONCLUSION

In conclusion, the careful balance between administrative discretion and the legitimate
expectation theory has been examined in this research work. It highlights how crucial it is to keep
administrative decision-making transparent, accountable, and equitable. The legitimate
expectation theory is essential for preventing capricious government decisions, but it must be
used carefully to prevent impeding administrative flexibility or taking precedence over the public
interest. It urges continued research into creative ways to enhance administrative decision-
making in the future while guaranteeing that people are aware of their rights and obligations. In
addition to defending individual rights and advancing a more open and responsible administrative

system for the good of society, this will support the rule of law.

36 Food Corporation of India v. Kamdhenu Cattle Feed Industries (1993) 1 SCC 71.
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